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1.14 Client With Impairment
(a) When a client's capacity to make adequately considered decisions in connection
with a representation is diminished, whether because of minority, mental
impairment or some other reason, the lawyer shall, as far as reasonably possible,
maintain an ordinaryafermat client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at
risk of substantial physical, financial or other harm unless action is taken and
cannot adequately act in the client's own interest, the lawyer may take reasonably
necessary protective action, including consulting with individuals or entities that
have the ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the
lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.

Comment

[12] The fact that a client has diminished capacitysuffersadisabitity does not diminish the

lawyer's obligations under the Rules or the importance of te-treating the client with

attention and respect. Except as provided in this Rule, a client with diminished capacity is

owed all the protections under the Rules ordinarily afforded by the client-lawyer

relationship. Diminished capacity -can be situational in nature and can vary in degree and

over time. A client may have diminished capacity with regard to certain issues and not

others. A client with diminished capacity often can understand, deliberate upon, and reach



conclusions about matters affecting the client’s own well-being. For example, some adults

with substantially diminished capacity, including those due to intellectual, developmental

or cognitive disabilities, mental health conditions or substance abuse disorder, can make

legal decisions. In addition, even if unable to make some or all decisions, persons with

diminished capacity, including even very young minors, may have preferences and values

[23] ABA-ModetRute Commentsnotadopted: The client may wish to have family members

or other persons participate in discussions with the lawyer. The lawyer should seek the

client’s informed consent to the presence of such persons. See Rule 1.6(a). If the presence

of such persons assists in the representation, the lawyer should document that role when

such documentation could help avoid a waiver of the attorney-client evidentiary privilege.

Nevertheless, the lawyer must keep the client’s interests foremost and, except for

protective action authorized under paragraph (b), must look to the client, and not family

members or other persons, to make decisions on the client's behalf. Whenever possible,

the lawyer should afford the client the opportunity to communicate privately with the

lawyer without the presence or influence of others.

[34]
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misconduct-SeeRute+2(d)- When a family member or another seeks a lawyer’s services

on behalf of an individual who may have diminished capacity, the lawyer should identify

who the client is and seek to establish an ordinary lawyer-client relationship with that

client. When a family member or another seeks the lawyer’s assistance in drafting a legal

document to be executed by an individual who may have diminished capacity, the lawyer

should be alert to the possibility of undue influence or fraud.

Direction of Representation by Agents, Guardians, or Conservators




[4] When the client has granted an agent authority to make decisions, including an agent

acting under a power of attorney, the lawyer nevertheless should take direction from the

client and maintain communication with the client to the extent feasible unless the client

has otherwise directed or is unable to provide direction. A lawyer may consult with and

represent a person who seeks to challenge the actions of an agent or terminate or modify

the agent’s appointment. When representing a client in such situations, the lawyer must
take direction from the client and advocate for the client’s objectives.

When a court has appointed a guardian or conservator to act on behalf of a lawyer’s client
or prospective client, a lawyer should ordinarily look to guardian or conservator for those

decisions on behalf of the client or prospective client over which the guardian or

conservator has authority.

However, a lawyer may consult with and represent a person subject to guardianship or

conservatorship who seeks representation to challenge or modify the terms of that

arrangement, or who seeks representation with regard to any other matter over which the

person retains decision-making authority. When representing a client in such situations,

the lawyer must take direction from the client and advocate for the client’s objectives.

If a lawyer represents the guardian, conservator, or agent of a person with diminished

capacity, and is aware that the guardian, conservator, or agent is acting adversely to the

person’s interest, the lawyer may have an obligation to prevent or rectify the misconduct.

Minors

[5] A lawyer representing a minor should be mindful that the minor may have diminished

capacity due to age and stage of development. As with adult clients with diminished

capacity, the lawyer for a minor with diminished capacity should as far as reasonably

possible maintain an ordinary client-lawyer relationship. Accordingly, a lawyer for a minor

capable of providing direction ordinarily should advocate for the minor’s objectives of the

representation. See Rule 1.2(a). In assessing the minor’s capacity to make adequately

considered decisions, including with regard to providing direction on a legal matter, a

lawyer should consider a variety of factors such as the minor’s developmental stage,

cognitive ability, emotional development, ability to communicate, ability to understand

consequences, and consistency of decisions, the informed opinions of professionals and

others with knowledge of the child’s abilities and limitations.

Criminal Defendants

[6] When a client in a criminal matter appears to have diminished capacity, the lawyer’s
ethical duty to render competent representation and to protect the client’s constitutional

rights may require the lawyer to seek a competency evaluation or other mental health

evaluation to determine whether the client is capable of deciding whether to testify or to




plead guilty or to determine whether the client can meaningfully participate in preparation

for trial, sentencing, or another adjudicatory process. For state public defenders and

court-appointed counsel, further guidance is located in the Virginia Indigent Defense

Commission Standards of Practice.
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Taking Protective Action

[7]11f a lawyer reasonably believes that a client is at risk of substantial physical, financial or

other harm unless action is taken, and that an ordinary client-lawyer relationship cannot

be maintained as provided in paragraph (a), paragraph (b) permits the lawyer to take

protective measures the lawyer deems necessary. Such measures could include:

consulting with family members; using a reconsideration period to permit clarification or

improvement of circumstances; using voluntary surrogate decision-making tools such as

durable powers of attorney; or consulting with support groups, healthcare professionals,

other professional services, adult-protective agencies, or other persons or entities that

have the ability to protect the client. In taking any protective action, the lawyer should be

guided by such factors as the wishes and values of the client to the extent known, the

client’s best interests, and the goals of minimizing intrusion into the client’s decision-

making autonomy, maximizing client capacities and respecting the client’s family and

social connections. In litigation involving the capacity of the client, such as a guardianship

or conservatorship proceeding, the lawyer should advocate for the client’s expressed

position regarding what, if any, protective action should be taken.

[8] A lawyer’s reasonable belief that the client has diminished capacity to make adequately

considered decisions may be based on the lawyer’s own observations. In forming a

reasonable belief, a lawyer should ordinarily not rely exclusively on a medical diagnosis,

but rather should consider the client’s functional abilities and whether the limitations in

the client’s abilities could be alleviated using accommodations or supports. In forming a

reasonable belief, a lawyer who is aware of a healthcare professional’s evaluation of the

client’s current abilities and limitations should take such evaluation into consideration.

However, the lawyer should recognize that the evaluation may have been done for a

different purpose, and that the evaluator may have evaluated the client based on
standards that differ from the relevant legal standard and at a time when client’s abilities

differed from the present. In appropriate circumstances, the lawyer may seek guidance

from a healthcare professional with relevant expertise or with knowledge of the client’s
abilities or limitations. If obtaining such guidance requires revealing confidential

information about the client and the client does not or cannot give informed consent, it is

permissible only if it is a reasonably necessary protective action under paragraph (b).




[9] If a lawyer reasonably believes that the client meets the criteria set forth in paragraph

(b) of this Rule, the lawyer may consider whether appointment of a guardian ad litem,

conservator or guardian is necessary to protect the client’s interests. For example, if the

client has substantial property that should be sold for the client’s benefit, effective

completion of the transaction may require appointment of a guardian or conservator,

which may be temporary or limited in nature, or a court order in lieu of such an

appointment. In addition, rules of procedure in litigation sometimes provide that minors or

persons with diminished capacity must have their interests represented by a guardian ad
litem or next friend if they do not have a general guardian. In many circumstances,

however, appointment of such a legal representative may be more intrusive, expensive or

traumatic for the client than circumstances require. Evaluation of such circumstances is a

matter entrusted to the professional judgment of the lawyer. In considering alternatives,

however, the lawyer should generally advocate the least restrictive action on behalf of the

client and be aware of any law that so requires. The lawyer should also communicate with

the client regarding such protective action to the extent feasible unless doing so is not

necessary for the client to make informed choices about the representation and would be

detrimental to the client or the lawyer’s ability to protect the client’s interests. See Rule
1.4.

[10]If another person has petitioned a court for an appointment of a conservator ora

guardian or another restriction on the client’s legal capacity, the lawyer may not advocate

for such an appointment or restriction if the client opposes it. If the lawyer represents a

client who is a respondent in a proceeding for guardianship or conservatorship, the lawyer

must advocate for the client’s objectives if known or ascertainable.

Disclosure of the Client’s Diminished Capacity

[11] Disclosure of the client’s diminished capacity could adversely affect the client’s

interests, including constitutional or other legal rights. For example, raising the question of

diminished capacity could, in some circumstances, lead to proceedings for involuntary

civilcommitment. When taking protective action pursuant to paragraph (b), the lawyer may

reveal information protected by Rule 1.6 without the client’s informed consent, but only to

the extent reasonably necessary to protect the client’s interests. Nevertheless, given the

risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with

other persons or entities or seeking the appointment of a legal representative. At the very

least, the lawyer should determine whether itis likely that the person or entity consulted
with will act adversely to the client’s interests before discussing matters related to the

client.
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